United States v. Jacobs

The Defendant was facing a mandatory minimum sentence of 20 years based on possession of
one pound of cocaine, an assault rifle, and an illegally sawed-oft shotgun. The jury found the
defendant not guilty on three of the five charges, but convicted him of Possession of Cocaine
with Intent to Deliver and of Use of an Assault Rifle while Drug Dealing. Mr. Erdahl made a
Motion for Acquittal Notwithstanding the Jury’s Verdict. His motion was granted with respect
to Count II, and the Defendant was sentenced on Count I to serve five years. Mr. Erdahl then
appealed the denial of Defendant’s suppression motion. This appeal was argued before the
Eighth Circuit Court of Appeal and, three days later, the Defendant was released from custody
and all charges were resolved favorably to him. The District Court and Appeals Court rulings
are set forth below.
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A five count  indictment was  returned against
Ronald -Fc-:ster Jacobs: Count 1 charged defendant with possession
with intent to distribute cocaine; Count 2 charged defendant with
using and carrying z firearm during and in relatien o a drug
trafficking offense; Count 3 charged dé;féndan-tr with using and
carrying a short-barrelled shotgun during and in rslaticn to a c:*'ucr
trafficking cffense; Count 4 charged defendant with possession of
an unrecistered weapeon; and Count 5 charged defendant wi\.ﬁ using
the mail to fac:z.lz.tate the pcssessmn of cocalne with intent %o
chstr:.butc The j_uz:y returned not guilty verdicts on Counts 3, 4,
and 5; the jury rsturned guilty verdicts on Counts 1 and 2.

Cn March 24, . 195;2, a héaring was held on defendant's
postwtrlal motions fer judgment of ac:qul,tu.al and for new trial.
The parties were granted te and including March 27, 1992, tc
present the court with additional authority in support of their
positions; the meticns are new rsady for ruling. The court grants

the moticn for judgment of acquittal om Count 2 but denies the




S\

motion for judgment of acquittal on Count 1 and the motion for new
trial.
MOTICON FOR JUDGMENT OF ACQUITTAL
The Jury's verdict must be sustained if, viewing the
evidence in thé light meost favorable to the government and giving
ther government +the benefit of all reascnable inferences, a
reéscnable fact-finder could ha*l,re found defendant guilty beyoné a

reascnable doubt. United States v. Marin-Cifuentes, 866 F.2d 9s3,

992 (8th Cir. 198%). Jacobs dces nct contest the jury's guilty
verdict on Count 1 charging him with possessidn with intent tc
distribute cocaine. He challenges only the guilty verdict en

Count 2, the count charging him with knowingly using and carrying

2 firearm during his commission of Count .1 in viclaticn of zZ:

United States Code secticn 924 (¢).

‘The court's jury instructions on Ccunt 4_ placed the
burden on’ the government to prove beyond a reascnable doubt that
Jacobs knowingly used and carried a firearm while committing the
crime of possession with intent to distribute cocaine. The
marshalling instructicn, the court's jury instruction Number 14,
stated as an element Of‘C.Ol-lnf. 2 the requirement that the government
prb_ve Jaccbs had '"used and carried" the firearm. Regardless
whether the word "and" rather than the word "or' sheuld have besn
ruséd,. the instruction as given became the law of the case when it
was not chjectad toc by the parties.. Indeed, the j'uzy's handwritten
note to the court during deliber.ati_cns pointed out the variance

between the phrase "used and carried" in instructions 14 and 15 and
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the use of the phrase "used or c:arrled" in instruction Number 15.

The instruction required the government Lo preve that Jacchs bcth

used and carried the Chinese assault rifie.

The evidence at trial stopped far short of proving bevond
2 reascnakble doubt that Jacobs used and carried any firearm while
comitting the crime charged in Count 1. The firearm referred to
was the Chinese assault rifle that was located during a search of
Jacobs's residence. It was located in an upstairs closet, encased
and unleaded. The ammuniticn clip for the Chlnese assault rifle
was found on the £irst floer. This evidence does not pressnt
sufficlent nexus between the unloaded Chinese assault rifle and the
druigs .and cash found on the first floer. The government plainly
failed to prove that Jacobs carried the Chinese assault rifle in
comection with his commission of the Count 1 offense.

The government new éuggests that the "firearm" referred
tlo in Count 2 could be the shotgun referred +o in Caunt 3 as well
2s the Chinese assault rifle. But in its trial brief filed hefore
trial commenced, the government specifically identified the assault
rifle as the firearm raferred dto in Count 2 and identified the
short-barrelled shotgun as the firearm referred o in the charge
in count 3, a separate saction 924 (c) charga. The jury acguitted
‘defendant Jacobs cn Count 3. Moreover, #here is nc evidence he
carried the sheotgun in connection with commissicn ef the Counz 1
dffense.-
| E.vaen- if the court had instructed the -jury that the

government had only tc prove the firearm was "used or carried,"






