United States v. Jacobs

The Defendant was facing a mandatory minimum sentence of 20 years based on possession of
one pound of cocaine, an assault rifle, and an illegally sawed-oft shotgun. The jury found the
defendant not guilty on three of the five charges, but convicted him of Possession of Cocaine
with Intent to Deliver and of Use of an Assault Rifle while Drug Dealing. Mr. Erdahl made a
Motion for Acquittal Notwithstanding the Jury’s Verdict. His motion was granted with respect
to Count II, and the Defendant was sentenced on Count I to serve five years. Mr. Erdahl then
appealed the denial of Defendant’s suppression motion. This appeal was argued before the
Eighth Circuit Court of Appeal and, three days later, the Defendant was released from custody
and all charges were resolved favorably to him. The District Court and Appeals Court rulings
are set forth below.
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A five count  indictment was  returned against
Ronald -Fc-:ster Jacobs: Count 1 charged defendant with possession
with intent to distribute cocaine; Count 2 charged defendant with
using and carrying z firearm during and in relatien o a drug
trafficking offense; Count 3 charged dé;féndan-tr with using and
carrying a short-barrelled shotgun during and in rslaticn to a c:*'ucr
trafficking cffense; Count 4 charged defendant with possession of
an unrecistered weapeon; and Count 5 charged defendant wi\.ﬁ using
the mail to fac:z.lz.tate the pcssessmn of cocalne with intent %o
chstr:.butc The j_uz:y returned not guilty verdicts on Counts 3, 4,
and 5; the jury rsturned guilty verdicts on Counts 1 and 2.

Cn March 24, . 195;2, a héaring was held on defendant's
postwtrlal motions fer judgment of ac:qul,tu.al and for new trial.
The parties were granted te and including March 27, 1992, tc
present the court with additional authority in support of their
positions; the meticns are new rsady for ruling. The court grants

the moticn for judgment of acquittal om Count 2 but denies the
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motion for judgment of acquittal on Count 1 and the motion for new
trial.
MOTICON FOR JUDGMENT OF ACQUITTAL
The Jury's verdict must be sustained if, viewing the
evidence in thé light meost favorable to the government and giving
ther government +the benefit of all reascnable inferences, a
reéscnable fact-finder could ha*l,re found defendant guilty beyoné a

reascnable doubt. United States v. Marin-Cifuentes, 866 F.2d 9s3,

992 (8th Cir. 198%). Jacobs dces nct contest the jury's guilty
verdict on Count 1 charging him with possessidn with intent tc
distribute cocaine. He challenges only the guilty verdict en

Count 2, the count charging him with knowingly using and carrying

2 firearm during his commission of Count .1 in viclaticn of zZ:

United States Code secticn 924 (¢).

‘The court's jury instructions on Ccunt 4_ placed the
burden on’ the government to prove beyond a reascnable doubt that
Jacobs knowingly used and carried a firearm while committing the
crime of possession with intent to distribute cocaine. The
marshalling instructicn, the court's jury instruction Number 14,
stated as an element Of‘C.Ol-lnf. 2 the requirement that the government
prb_ve Jaccbs had '"used and carried" the firearm. Regardless
whether the word "and" rather than the word "or' sheuld have besn
ruséd,. the instruction as given became the law of the case when it
was not chjectad toc by the parties.. Indeed, the j'uzy's handwritten
note to the court during deliber.ati_cns pointed out the variance

between the phrase "used and carried" in instructions 14 and 15 and
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the use of the phrase "used or c:arrled" in instruction Number 15.

The instruction required the government Lo preve that Jacchs bcth

used and carried the Chinese assault rifie.

The evidence at trial stopped far short of proving bevond
2 reascnakble doubt that Jacobs used and carried any firearm while
comitting the crime charged in Count 1. The firearm referred to
was the Chinese assault rifle that was located during a search of
Jacobs's residence. It was located in an upstairs closet, encased
and unleaded. The ammuniticn clip for the Chlnese assault rifle
was found on the £irst floer. This evidence does not pressnt
sufficlent nexus between the unloaded Chinese assault rifle and the
druigs .and cash found on the first floer. The government plainly
failed to prove that Jacobs carried the Chinese assault rifle in
comection with his commission of the Count 1 offense.

The government new éuggests that the "firearm" referred
tlo in Count 2 could be the shotgun referred +o in Caunt 3 as well
2s the Chinese assault rifle. But in its trial brief filed hefore
trial commenced, the government specifically identified the assault
rifle as the firearm raferred dto in Count 2 and identified the
short-barrelled shotgun as the firearm referred o in the charge
in count 3, a separate saction 924 (c) charga. The jury acguitted
‘defendant Jacobs cn Count 3. Moreover, #here is nc evidence he
carried the sheotgun in connection with commissicn ef the Counz 1
dffense.-
| E.vaen- if the court had instructed the -jury that the

government had only tc prove the firearm was "used or carried,"



the evidence was insufficient to suppert a verdict of guilty on
Count 2. The government had the burden to prove that the assault
tifle was present and readily available in the house whers Jacobs
¥as conducting his drug trafficking activity.

[T]he mere presence and ready availability of a fireawrm

a2t a house where drugs are dealt constitutes the "ysgen

of a gun during a narcctics offense.

United States v. Drew, 834 F.2d 965, 968 (8th Cir.), cert. denied,

494 U.S. 1089 (18s893). . i 3. o
Two recent Eighth Circuit decisicns are instructive, In

United Stztes v. Bennett, Nos. 91-2010 and 91-2169, the Court of

Appeals found sufficient evidence to sustaln a cenviction under

section 924 (<) where a lcaded handgun was found in the defendant's

small apartment with substantial.quantities of drugs and ameunts
of money and the apartment was used for drug transactions. Slip

Qp. at 13. In United States v. Currv, 911 F.2d 72 (8th Cir, 1890,

the Circuit Court considered whether there was sufficient evidence
to sustain such a conviction under the facts presented. See Id.
atk 78-79. There, a "fully :loaded «357 caliber revolver was
disceverad on the floér cef the master bedroom closet, An cperable
unlcaded .38 caliber re%élver was £gﬁnd in the same clcset." Id.
at 79. The Ccurt ncted the facts prasented a close-question but
held, "[u]ﬁder-the.totality cf thg circumstances, the evidence here
was sufficient to permit a finding'that Curry's possession of the
loaded handgun ’had'undoubted utility in the protecticn of the

valuable [cocaine] supply ‘and the cash on hand,' and thereby

'facilitate[d]" his ccmmission of the drug trafficking offense.
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[United States wv. LaGuardia, 774 F.2d 317, 321 (8th cCir. 1s8s5)1.0

Curry, 911 F.2d at 80. Tt is notewcrthy that in Qurry, where both
loaded and unloaded weapcns were found in the same closet, the
Court of Appeals relied on the presence of the loaded, not
unloaded, handgun to sustain the conviction.

Other published decisicns from the Eighth Circuit ang
cther circuits have upheld convictions of defendants cherged with
using and carrylng' of ‘a. firearm in connection w1th & drug
trafficking offense. But none of those cases concerned an unloaded
veapon encased and located on a different floor from whers the drug

trafficking offense was committed. See United States v. Johnson,

952 F.2d 1407 (D.C. Cir. 1892) y United States v. Duke, 940 F.24

1113 (8th Cir. 19%81): United States v. Galvan, 949 F.2d 777 (5th

Cir. 1991): United States v, Head, 527 F.2d4 1361 (6th Cir. 1s91);

United States v. Racha, 916 F.2d 218 (5th Cir. 1550) ; United States

¥. Vasguez, 909 F.2d 235 (7th Cir. 1990); United States v,

‘Williams, 923 F.24 1397 (10th Clr +1990) ; United States v. Coburn,

876 F.2d 372 (5th Cir. 1889); United States v. Theodoropoulos, 866

F.2d 587 (3d Cir. 198%); United States v. Matra, 541 F.24 g37 {8th

Cir. 1888); United States v, LaGuardia, 774 F.2d 317 (8th cir,

1 1985). Courts must draw a line between cases where the evidence

is sufficient to satisfy section 924(c) and those cases where the
fLrearm has no nexus tc the drug trafflcklng offense. This casa

is en the acquittal Slde of the line, just as was United States v.

sullivan, 919 F.2d 1403, 1432 (10th Cir. 1990} (defendant Mary



Sullivan acquitted: ne "specific evidence to indicate that sghe

carried or used a firearmy,

There is no basis for overturning the conviction of
guilty on Count 1, and the motien for judgment of acguittal is
denied as to Count 1.

MOTION FOR NEW TRIAL

errad in overruling his motion to Suppress based on hig rights
under +the Fourth Aamendment to the Constitution. - The court- -
concludes'fhe motion +o SUppress was properly denied, and the
evidence from the searches and sgizures wWas properly received in
evidence.

The defendant's moticn fér New trial is denied.

.Thé court will Proceed with sentencing on Count 1, but
the clerk of court s@all:eptgr judgment of acguittal for defendant
on Count 2 of the indictment.

IT Is so ORDEEED. '

Dated this 227 ¢ay of April, 1592, |

CHARLES R. WOLLE, JUDGE
UNITED STATES DISTRICT CCURT
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OPINION:
Judge.

[*1232] RICHARD S. ARNOLD, Chief

The defendant appeals from his conviction under 2/
US.C. § 841(a)(1) for possession with intent to distrib-
ute cocaine. The basis for this conviction was laid when
Iowa City Police Officer Michael Brotherton received a
tip from a Phoenix, Arizona, police officer that a Federal
Express package addressed to the defendant appeared to
be suspicious. After obtaining a search warrant, a team of
officers from the Johnson County Multi-jurisdictional
Task Force (an Iowa drug-interdiction unit) opened the
package at the Federal Express office in lowa City. After
finding that the package contained drugs, the officers
rescaled the package and delivered it to the defendant at

his residence. Shortly thereafter, the officers executed a
second search warrant at the residence and took the de-
fendant into custody.

The defendant was charged with possession with in-
tent to distribute cocaine, as well as several firearms of-
fenses. At a pre-trial [**2] suppression hearing, and
again during trial, the defendant attempted to exclude the
evidence found in the Federal Express package and in his
residence on the ground that it was the fruit of an illegal
search. The District Court overruled the defendant's ob-
jection, and a jury found him guilty of the drug offense.

On appeal, the defendant raises several arguments
challenging the search of the Federal Express package.
Initially, he asserts that a canine sniff conducted at the
Federal Express office violated his Fourth Amendment
rights because the police did not have a reasonable, ar-
ticulable suspicion that the package contained drugs. In
addition, the defendant, relying upon Franks v. Dela-
ware, 438 U.S. 154, 57 L. Ed. 2d 667, 98 S. Ct. 2674
(1978), claims that Officer Brotherton included a delib-
erate falschood and deliberately omitted relevant infor-
mation in his warrant application. Finally, the defendant
argues that his Fourth Amendment rights were violated
when the police failed to inform the magistrate judge that
a second canine sniff had yielded negative results.

L

The focus of this appeal arises out of events occur-
ring on November 20 and 21, 1991. On the evening of
November 20, 1991, [**3] Officer Brotherton and an-
other police officer received a tip from Officer
Billingsley in Phoenix, Arizona. He told the officers that
a package being shipped to the defendant via Federal
Express was suspicious. Specifically, Billingsley told
Brotherton that the well-wrapped, three-pound package
was delivered to the Federal Express office just before
the company shipped its packages, by a person (other
[*1233] than the sender) who did not know the local zip
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code. In addition, the cost of mailing was paid in cash.
On the basis of this information, as well as Brotherton's
allegation that the defendant was involved in the distri-
bution of drugs, the Iowa City police decided to examine
the package, and if it was indeed suspicious, to obtain a
search warrant and open it.

On the morning of November 21, 1991, the Task
Force split into two groups. Officer Brotherton took a
warrant application and went to a magistrate judge's of-
fice. The remainder of the group proceeded to the Towa
City Federal Express office to intercept the package and
conduct a canine sniff. Officer Brotherton maintained
contact with this group via a cellular telephone.

At the Federal Express office, six to eight packages,
including [**4] the package addressed to the defendant,
were isolated in a room. The police then brought in a
drug dog, "Turbo," to conduct a canine sniff. "Turbo"
examined all of the packages and showed an interest in
the defendant's package by pushing it around with his
nose and scratching it twice. This action did not amount
to an official "alert," however, so the dog's handler was
not sure that the package contained drugs. Officer Hen-
derson, a Task Force member at the Federal Express of-
fice, called Brotherton in the magistrate judge's chambers
to relay this information. He told Brotherton that "the
dog had showed an interest in the package, but had not
given a full alert to the package." Suppression Hearing
Tr. 39. Brotherton then typed on the warrant application
that "the Johnson County Drug Dog, '"Turbo' was pre-
sented with 8 different packages including the package
being sent to Ron Jacobs. The Canine exhibited an inter-
est in only that particular package addressed to Ron Ja-
cobs." Appellant's Add. 3.

After Henderson's call, the police requested that a
second dog examine the package. This dog failed to alert
or show an interest in the defendant's package. In a sec-
ond phone call to Brotherton, [**5] Officer Henderson
learned that the warrant had already been issued. Hen-
derson informed Brotherton that a second dog had ar-
rived, and that the team was going to wait for this dog to
conduct a sniff before executing the warrant. Neither the
magistrate judge or, apparently, Officer Brotherton was
informed of the results of the second sniff.

After receiving the search warrant, the Task Force,
despite the results of the second sniff, decided to open
the package. Upon opening the package, the police dis-
covered cocaine. They then rewrapped the package and
delivered it to the defendant's residence. Approximately
fifteen minutes after this delivery, the police executed a
second search warrant at the defendant's residence.
There, the police found the Federal Express package,
additional quantities of drugs, several guns, drug para-
phernalia, and a large sum of money.

The defendant's primary argument on appeal is that
the police violated the Supreme Court's holding in
Franks v. Delaware, supra, by their actions in obtaining
the search warrant. nl The defendant's attack under
Franks is two-fold: (1) that by including and emphasiz-
ing the word "interest" in [**6] the warrant application,
the police told a deliberate falsehood; and (2) that by
failing to include Henderson's statement that "Turbo" had
not alerted to the package, Brotherton deliberately omit-
ted vital information necessary to the magistrate judge's
determination of probable cause. In addition, the defen-
dant also asserts that the officers' failure to notify
Brotherton and the magistrate judge of the results of the
second canine sniff rendered the search warrant affidavit
misleading in violation of Franks.

nl We need not rule on the defendant's claim
that the police lacked a reasonable, articulable
suspicion to conduct the canine sniff. Our holding
that the warrant authorizing the opening of the
package was invalid is fully dispositive of the
motion to suppress.

II.
Under Franks v. Delaware, if a

defendant makes a substantial preliminary
showing that a false statement knowingly
and intentionally, or with [*1234] reck-
less disregard for the truth, was included
by the affiant in the warrant affidavit, and
if the allegedly [**7] false statement is
necessary to the finding of probable
cause, the Fourth Amendment requires
that a hearing be held at the defendant's
request. In the event that at that hearing
the allegation of perjury or reckless disre-
gard is established by the defendant by a
preponderance of the evidence, and, with
the affidavit's false materials set to one
side, the affidavit's remaining content is
insufficient to establish probable cause,
the search warrant must be voided and the
fruits of the search excluded to the same
extent as if probable cause was lacking on
the face of the affidavit.

438 U.S. 154, 155-56, 98 S. Ct. 2674, 57 L. Ed. 2d 667
(1978). We have applied this rationale to cover material
that has been deliberately or recklessly omitted from a
search-warrant affidavit. See United States v. Reivich,






