United States v. Duffer

Defendant Duffer came to Clemens Erdahl for representation about three weeks before trial. The
trial involved a conspiracy to sell 10,000 pounds of marijuana. Two of the defendants had been
arrested in possession of 1100 pounds of marijuana in Arizona. It was claimed that Duffer was
part of the operation which sold the marijuana in Towa. After a two-week trial in which four of
the six defendants were convicted on all counts and one defendant was convicted on one of two
counts, Duffer was acquitted. The closing argument from that case is included herein.
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The Defendant was found not guilty. ITIS ORDERED that the Defendant is acquitted, discharged,
ated.
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5 ASSISTANT UNITED STATES ATTORNEY RICHARD 1

MURPHY, United. Statas Attorney's Qffice, 4
Second Street Southeast, Suite 850, Cedar
Rapids, Iowa 52404, appeared on behalf of
8 the United States of America, A
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ATTORNEY R. L. SQLE, of the firm o
Grove, Sole g McManus, 118 Third 2
Southeast, Suite 206, Cedar Rapids;
52401, appeared on behalf of the Defendant
Scott Edward Hiveley. -

ATTORNEY ALFRED E. WILLETT, of the firm of
"Irvine g Robbins, 417 First Avenue
Southeast, P.0. Bogx 2819, Cedar Rapids, Towa
52406-2813, appeared on behalf gf the
Defendant Gary Paul Huber,

ATTORNEY THOMAS OVFEAHERTY, of the
’Elahezty Law Firm, 118 Thizd Avenue
Southeast, Cedar“Rapids, Iowa 32401,
appearsd on behalf of the Defendant Ansil
Ezra Henry.

(@

ATTORNEY CLEMENS ERDAEL, Iowa State Bank
Building,_SuLte 311, Towa City, ILowa 32240,
aPpearad on bahalf oF the Defendant Robert
Duaine Duffer. '
ATTORNEY MONTY L. FISEEZR, 200 Snell
24 Building, 2.0. Box 1550, Fort Dodge, Iowa
' 56501, appeared on behalf of +he Defendant

25 L*- Mark Eugene Apgleggt&.
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MR. ERDAHL: Your Honor; well, at least. I'm
not going last, Foelks, it's been a long trial,
and for those of us who drive from cut of town,
it probably seems a little bit longer, and -- but
I can't think of anything in the way that would
be tougher than having to listen to seven
arguments by attorneyvs in the course of a davy.

At least we got one of the arguments done
yesterday, and I'm not going to belabor it, but I
really do want to thank you for your time and
attention, and the lawyers can tell when a jury
is paying attention, particularly during a long
trial. It's a difficult task. In fact, there
were long periocds of time where I felt I wasn't
paving attention.

There hasn't been a lot of time spent on Bob
Duffer's case, not a lot of testimony about him
during this two-week trial, but I think there's
been a little more comment during argument and
there may well be more said about Bob Duffer
proportionately than some of the other defendants
in the government's rebuttal because it's the
hardest case they're ever geing to try to prove.
They've got the least credible evidence against

him, and as I'm going to point out, they're
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grasping at things to convince you.

Now, in Instruction No. 16, the Judge tells
you, "Remember to give Separate consideration to
the evidence about each defendant. Each
defendant is entitled to be treated separately,
and you must return a separate verdict for each,"
S0, you know, you probably got as tired of
listening to it as we got of saying it, but when
we all go arocund the room and join in an
objection, it doesn't mean we're jolning in with
the other defendants. Someone had mentioned
being cocounsel, but really, we're not cocounsel.
Zach of us Separately represent a separate
defendant, and you must consider each of their
cases separately. In arguments, really, there's
-~ it may seem a little unfair, for the
government gets to go first and then gets to go
last, but it's balanced out.

First of all, they have the burden of proof,
but also, as a defense attorney, I'm now making
two arguments: I am making a rebuttal argument
to things £hat Mr. Reinert said, and I am making
a summaticn in anticipation of what Mr. Murphy
might say. I am not going to be able to predict

everything that might be said in response to what
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I'm going to tell You, but I do want to let vou
know that scmetimes on rebuttal evidence, things
will be said that I wish I could respond to, and
I want vyou to think if Mr, Murphy starts to
comment on the evidence about Robert Duffer or
Perhaps compliments part of the adrgument, mine or
Someone else’'s, to think what I might be saying
with respect to that.

I'm going to tell you what I think the
witnesses did and didn't say. That's what I
think, that's what I remember, but what's
important is what ¥You remember, It's not
evidence, and then T want to talk about what a
conspiracy is and what a4 conspiracy is ﬁot, and
throughout it, 1 want to discuss some of the
instructions that are given.

Now, vou are the judges of the facts, and
¥You will have to remember what evidence was put
in front of you, but there are a couple of things
Mr. Reinert said that I take €Xception to. Ton
Burns did not Say anything about Robert Duffer,
calling him about payments or being paid
anything. There was an implication to that in
trying to explain why a Phone call of Rob's was

important on the Summary of phone calls sheet.
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time, and 71 thought Ansii said Something about
Bob Storing a Couple loads, not very strong or
cenvincing evidence, avan if vou believe Ton
Burns,

Mr. Reinert ijn his summation interpreted a
couple of phone calls in light of that testimony,
and I think it's vVery important to know that
there wasn't any testimony by Tom Burns about Bop
Duffer talking about Or making payments. There's
another thing he saiqg. He said that °n the tape
when Bob Duffer was talking to Tom Burns, he
Said, "I ain‘'t been doing nothing with Ansil for
twWo or three Years., " Now, that wasn't what wasg
en the tape. 1t wasn't what was on the
transcript, but what's important ig that it
wasn't on the tape. What he said, as 1 recall
it, was, "1 don't even have if out there at the
house. 1 haven't peen doing nothing, as far as I
know, for two and 3 half to three years, doing
nothing." Dpoing nothing, smoking marijuana,
selling an eighth of anp Oounce of marijuana, ox
Something €ntirely different. we don't know, but

he didn't Say "doing noething with Ansil Henry."




1 + Reinerst, Mr, Murphy, they weren't+

2 there, They weren't listening ©n the phone.

3 They don't know what wag said in those DPhone

4 calls, ang I want tqo talk abouyt that exhibit

5 right away, Exhibit 51A shows 4 summary of Ansii
6 Henry's Phone calls, and ¥ou wilil have that

7 ' Summary, angd if -- You know, when they take out

8 these giyx Or seven phone calls of Robert Duffer:g
9 Or calls frop Ansi] Henry'g residence to Dan and
10 Bob's ayte Tepair, callg from Ansjij Henry's

i1 residence to Robert Duffer'g residence, calls

12 from Robert Duffer'g residence to Ansil Henry's
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23 Tesidence to those Places; ang You'll fing that

24 there'g 3 Pattern there, ;3 larger Pattern, ang

25 that is that there are phone calls in the Spring
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particularly dre phone calils in March and April

and November and December, and there was evidence

0f the ACtivitieg that were in the demonstrative

€xhibit that was put up before ¥YOu on the SCreen.

Mr. O'Keere about that first phone call that'sg on
their Sheet, April 3rd. That wasn'+ brought up;
April 11th wasn't brought up. The only phone
call that was brought Up was the May 3rd Phone

call, Why didn't they talx about that phone caly

and going hunting, bow hunting, Pheasant hunting,
and really, when You look at those Phone Yecords,
that really €xplains those phone calis, Thers

are a few Phone calls in the Summer, but not Jjust l
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evidence that'g there, That's not circumstantial

evidence, That's coincidental evidence, and it l

can be Summarized: Straw, hunting, horse Mmanure, I
Now, vou're going to get an instruction on

credibility, and it'g ¥our jcb to apply that

instruction. In part, you'll apply that

instruction Lo the different Witnesses that have

testifieq in the case, With respect to Butch

White, @very single thing in the instruction

applies to hip. You're Suppesed to Consider the

Witness's intelligence, the Witness's memory,

His memory is vague. Hig manner, hisg demeanor;

his manner Seemed like he was joking around on

the stand, acting like it wWas a game,

discussed by other Counsel. If pe said Something
different at an earlier date than what he's
Saying now, that happened Several times, Any
addictive drug or alcohol use. It's an
understatement that he admitted he Was a problenm
drinker, and whether hig €vidence ig consistent

with other evidence. More importantly, it says
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if that €vidence ig about ap important fact.

Now, thisg Cocaine testimony, which doesn't

apply, really,

dquestion of whether there wasg knowledge before or

after the trip, and he has different evidencsa
about that, and then about this trip that he says

he made with RBob Duffer, it was 1987, 1983, i9s¢0;

€xplain where they were from 1987 ¢qo 1890 in
three different Seasons of the Year during
eight-month Periods? That's how inconsistent his

testimony is.

to act in a WAy which advances Some purpose does
not thereby become a member, They have to prove
that Bob Duffer joined ang became 3 member,
That's one of the things that happens here,

Now, the Presecutor Puts a great importance

en the testimeny 0f Tom Lowe and Mike Archibald,
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Conspiracy, selling marijuana," and this fits the
Prosecutsr's SCcenario, but even if you believe
it, it really doesn't fit, It's like tryving to
Put a foot that'sg too large inte a4 slipper
because the Conspiracy charge is from 1886 to
1993. The involvement by Bob Duffer that Tom
Burns and éutch White are talking about is in
‘88, r8g, '30, '91; at best, '288 tgo "81, but
Yyou've got Mike Archibalg talking about Bob
Duffer selling him an dunce before 1984,

Now, one time it might have been '87. It's
not consistent with what they're tryving to say,
and vou've got Tom Lowe, if You can believe him
at ailil, Saying that My client sold an eighth of
aIl ounce of marijuana, an eighth of an ounce in g
Conspiracy of a thousand or 10,000 pounds in
1993.

As far as 7Top Lowe, 7Tom Lowe and Butch White
both have a Teputation for dishonesty among
beople who testified here fronm Fort Dodge, and
You saw thosge beople, Bob Duffer's witnesses.
They weren't Criminals; they wefen't liars; they
weren't drug users, drug dealers. They weren't
1aughing on the stand. Their Personalities

didn't change on the stand or over the weekend.
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They haven't had head injuries or mental
problems. They were folks like you know,
neighbor, owner of a neighboring business,
business Partner, owner of a4 restaurant down the
street.

Tom Lowe has a reputation as g liar. Buten
White as a teputation as a liar even with his own
girlfriend. He can't even really, frankly, look
You in the eye and comment about whether he has a
Teputation about it Or whether he lies or tells
the truth or has Problems with honesty. @He'g
teld two different Stories, and Tom Lowe'sg told
two different stories too., He 34ys the first
time he taiked about Bop Duffer selling this
eighth of an ounce of marijuana to his
father-in-law, He said that phe -- that Tom Lowe
Was present. Later on, he just said he heard
about it, and he Says it took place in a blue van
at Bob's shop, which hasn't even been there in
over a vear.

Now, let's look at Butch White's testimony.
Even if you believe Bob made this trip, he says
he was with a Juy from Omaha, byt Butch doesn't
remember the guy's name, but he Says that Bob ang

his friend were off doing Something else. They
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Were not with Ansil and Butch.

Butch also Says that he got $2,000. He said
the guy fronm Omaha got a pound of pot, but there
was no testimony at a1} about Bob getting
anything. He heard -- and vyou heard.him talk
about when he drove with Kyrene (phonetic). Ha
just assumed evervbody knew what was going on,
but he didn't €ven testify that he thought that
Bob knew what was being transported, so there’'s
NC evidence even jif this trip took bPlace that my
client knew what Was in that truck when it wasg
driven across ©r that he got anything from
driving across, but also, Butch Whitse Contradicts
Tom Burns because Tom Burns Says that Bob came
and picked something up. Maybe he picked up the
marijuana one time in a pPickup, not part of a
delivery. Tonm Burns and Butch White didn't get
their stories Straight.

Now, I want to talk to you about what a

little bit. The Judge has given you an
instruction, and, vyou know, I'm a trial lawyer.

I try civil tases too, but I don't do a lot of
business law. What I know about business law and

Ccontracts ig what T learned in law school,
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Before I got to law school, 1 thought a contract
wWags a written document, but we learned there that
4 contract is the meeting of minds, the agreement
between two beople. The reason it's put or
committed to writing is so that there will be
better proof of what wasg agreed upon, but the
contract does not have to be written to be a
contract.

Now, that's similar to Instruction 18 that
the Judge will give you. This doesn't have to be
a formal agreement. it doesn't have to be a
written agreement, but folks, it has to be an
agreement. What the government has to provea,
however they seek to brove it, even by inference
Or circumstantial evidence, has to be an
agreement, and Instruction 21 talks about
becoming a member of the conspiracy. Instruction
18 talks about a Person becoming a member cf a
conspiracy.

Now, Mr. Reinert teold vou this is not a
corporation with articles of Corporation, but
there is gz reguirement of membership., We are not
just here for ¥You to say, "They were all there in
Court together or some ©f them knew each other or

they called each cther or they did things







