State’s Request To Prosecute Juvenile As An Adult Denied, Murder Confession
Suppressed, First-Degree Murder Charge Dismissed

BACKGROUND:

J.AN. confessed to stabbing a 30 year-old man, taking the victim’s wallet and spending
some of the money in the wallet that same night. J. A.N. was questioned by the police and
confessed to the killing. J.A.N. was arrested and charged with first-degree murder.

TRIAL COURT DECISIONS:

Frank was appointed to represent J.A.N. The State filed a motion to prosecute J.AN. in
adult court. After a three day hearing, the Court denied the State’s motion to prosecute
J.AN. in adult court.

Frank continued to represent J.A N. in the juvenile delinquency case and filed a motion to
suppress the confession. Frank argued to the trial court that the police failed to read
J.ANN. his Miranda rights, that the police violated J.AN.’s right to an attorney during
questioning under Iowa’s juvenile code and that J.A.N.’s confession should, therefore, be
suppressed. Prior to J.A.N.’s confession, the police told J.A.N.’s father that they could
not make any promises about the outcome of the interview but, if J.A.N.’s father allowed
the police to interview J.AN., the police would “do what we could” for JAN. As a
result of these facts, Frank also argued that the promise to “do what we could” by the
police made J.A.N.’s father’s consent to the interview of J.AN. involuntary. Frank
argued that the statement led J.A.N.’s father to believe that the police would help J. AN.
when charges were brought. The trial court agreed with Frank’s arguments, suppressed
J.AN.’s confession and would not allow the State to offer evidence of the confession at
the trial of the case.

APPELLATE COURT DECISION:

The State filed an appeal, arguing that it could not win its case against J.A.N. without
J.ANN.’s confession and that the confession should be admitted into evidence. Frank
represented J. A N. on appeal. The lowa Supreme Court agreed that the confession should
be suppressed and not admitted into evidence against JJAN. In this case, the Towa
Supreme Court found, for the first time, that a parent’s consent to questioning of a
juvenile could be improperly induced and that such actions by the police would not be
tolerated.

POSTSCRIPT:
After losing the appeal, the State dismissed the first-degree murder charge against J.A.N.
and J.AN. received the help he needed as a “child in need of assistance” under the

juvenile code.

See the Appellate Court decision below.
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Appeal from the Iowa District Court for Louisa County, Harlan W. Bainter, Judge.
Interlocutory appeal from ruling in juvenile proceeding suppressing inculpatory statements.

DISPOSITION: AFFIRMED.,

CASE SUMMARY

PROCEDURAL POSTURE: The State chatlenged an order from the Iowa District Court for
Louisa County which granted a motion to suppress inculpatory statements filed by
defendant, a juvenile.

OVERVIEW: Defendant was suspected of having murdered a man. Defendant presented
himself for questioning at city hall. At all times during the questioning, there were two
armed officers present. Defendant was questioned for several hours before his parents
were contacted and before police advised defendant of his Miranda rights. Police officers
told the parents that they would do for defendant what they couid, The parents and
defendant signed a waiver of defendant's rights. On appeal, the court agreed with the trial
court that defendant's inculpatory statements were inadmissible, but found that they were
inadmissible on statutory grounds rather than on constitutional grounds. The court
concluded that Iowa Code § 232.11(1)(a) (1981) granted defendant the right to be
represented by counsel from the time he was taken into custody, which was from the
minute he submitted himself for questioning. The court ruled that the statement taken
from defendant without a valid waiver under § 232.11(2) was per se inadmissible. The
court held that under the totality of circumstances, especially given the police officer's
promise of leniency, the waiver of defendant's rights by his parents was not voluntary.

OUTCOME: The court affirmed the trial court's judgment,

CORE TERMS: questioning, juvenile, tavern, interview, custody, minute, football game,
interrogation, phase, confession, questioned, confronted, arrived, psychiatric, recommend,
inculpatory statement, parental consent, written consent, city hall, admissible, suppressed,
afternoon, homicide, totality, leniency, resumed, replied, upstairs, walked, upset
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CPINIONBY: HARRIS

OPINION: [*485] This is a juvenile delinquency proceeding in which a 14-1/2 year old
boy was charged [*488] with first-degree murder. The juvenile moved to suppress
evidence of his confession. We granted discretionary review from the juvenile court’s ruling
which substantially sustained the maotion. We affirm.

On September 19, 1982, a 30 year old man was found stabbed to death in Morning Sun,
Iowa. The body was discovered under an abandoned truck near a local tavern. A pathologist
estimated the death occurred in the early morning hours of Saturday, September 18. It was



also believed cash had been taken from the body because the victim's payroll check stub and
empty wallet were found in the [**2] bathroom of the tavern. Agents of the department of
criminal investigation and local authorities investigating the homicide learned that a 14-1/2
year old boy, J.A.N. (Rocky), had been talking to the victim outside the tavern at
approximately 2:00 a.m. on September 18.

Two officers went to Rocky's home on the afternoon of September 20 in an attempt to find
him. Rocky's father and stepmaother told the officers he was not heame and was planning to go
to a football game that evening. The officers requested permission to talk to Rocky regarding
the investigation and, apparently, the parents told the officers they would have him go to the
city hall for an interview.

The Morning Sun city hall was used as, what the officers called, the "command post” for the
homicide investigation. Officers met and discussed coliected information on the ground floor
and conducted frequent interviews upstairs in the city library. Numerous patrol vehicles were
parked outside and as many as twelve to fifteen officers occupied the building at any given
time, In its brief, the State concedes the city hall had the "aura" of a police station house.

Rocky appeared atone at the city hall at about 7:25 p.m. He first [¥*3] met Lynn
Serbousek, an Iowa highway patrolman, who was in uniform and was armed. Rocky then met
DCI agent Robert Williams, who was wearing a suit and tie. Each man is middle-aged and
quite larger than Rocky. Williams had just interviewed Rocky's sister,

According to Serbousek, as Rocky entered the city hall he said: "I guess somebody wants to
talk to me." Serbousek said "yes" after asking for Rocky's name. Serbousek then walked
over, put his arm around Rocky's shoulder, and said: "We will go upstairs." As Rocky and the
two officers walked upstairs to the library, the officer's arm remained around Rocky's
shoulder and he asked, "I thought you had gone to the ball game?” Rocky replied, "I was
going to go just as soon as I talked to you people.” Rocky said he hoped he wouid not have
to look at any bloody pictures, and Serbousek replied he would not.

Although Rocky was questioned with iittie interruption for four hours, the juveniie court ruiing
considered the interrogation as if it had been conducted in three phases. The interview began
at 7:30 p.m. Neither Serbousek nor Williams advised Rocky of his Miranda rights. Neither
officer attempted to communicate with Rocky's parents to [¥*4] obtain written consent to
question him.

The library is a large room enclosed by books. Williams, who conducted most of the
questioning, sat at a counter. Rocky sat at a desk with Serbousek sitting at his side taking
notes. At the outset of the questioning, Rocky indicated he wanted to get the interview over
with so he could go to the foothall game. According to Serbousek, it was immediately
apparent Rocky was nervous.

The initial phase of the questioning concerned Rocky's activities on the preceding Friday and
Saturday. After having Rocky repeatedly relate his activities, it became apparent his story
lacked credibility. He first indicated he had gone home from the tavern on Friday night at
10:30 and watched a television show. Serbousek confronted him about the content of the
show and concluded Rocky had not watched it. The officers also confronted Rocky about
having been seen outside the tavern on Saturday at 2:00 a.m. Rocky then admitted he had
been outside the tavern and had [*497] a conversation with the victim. He also said he
had been involved in a fight near the post office with a boy from Winfield, Iowa.

After an hour of guestioning, Williams said he needed to take a [**8] break and left the
library. The juvenile court considered this to be the end of the first of the interview's three
phases.



Serbousek then visited with Rocky in the absence of Williams. Rocky was very nervous. He
still expressed an interest in going to the foothall game and was told, "I don't think you will
make it to the ball game because there are several discrepancies in your story.” Serbousek
also told Rocky he wanted him to sit and think about the story he was telling, that he wanted
him to tell the truth. After visiting about unrelated matters, he told Rocky that "we will have
to get to the bottom of what happened on Friday night.”

Presently another DCI agent, Russell Porter, entered the room. He was sent there, according
to the sheriff, to ensure that Rocky "did not leave or just to have someone there with him."
When Porter arrived, Serbousek left. Rocky again indicated he had planned to go to the
football game, and asked how much longer the questioning was going to take. Porter
responded he did not know, and that Rocky would have to ask the other officers.

Meanwhile, Williams exchanged information with other officers downstairs. He toid them
Rocky's account of his activities [**¥6] was inconsistent with other information the police
gathered. He learned from the other officers that Rocky was known to carry a knife and was
seen spending a twenty dollar bill at the tavern on the afternoon of September 18, He also
learned the bartender at the tavern had corroborated that Rocky was cutside the tavern at
2:00 a.m.

After ten minutes, Williams refurned to the library and resumed questioning Rocky. The
second phase of questioning lasted from thirty to forty minutes. Serbousek and Porter were
also present. Again, no one advised Rocky about his Miranda rights, nor attempted to
communicate with his parents to obtain the written consent to question further.

During this period of questioning, Williams confronted Rocky with the officers’' knowledge that
he owned a knife. Rocky admitted this and complied with Witliams' request to describe the
knife and the length of the blade. Wiiliams also confronted Rocky about being seen outside
the tavern at 2:00 a.m. on Saturday and spending a twenty dollar bill in the tavern on
Saturday afternoon. Rocky also admitted this.

Williams then guestioned Rocky about his references to a fight with a Winfield boy near the
post office, Rocky [**7] changed the story to suggest his fight was with someone near a
truck outside the tavern. Williams then told Rocky he did not believe the story about a
youngster from Winfield, pressed Rocky for more details about his contact with the victim,
and said, "Rocky, I think there is more you can be telling us about this man."

Rocky then admitted he had seen the victim leaving the tavern. He said the victim was
coughing, and when he inguired what was wrong, the victim told him he had asthma,
coughed some more and, as he walked away, called Rocky a name. After relating this, Rocky
became emotionally upset and was close to tears. At this point Williams asked, "Is that about
when it happened?" Rocky replied that it was.

Williams left the library, returned downstairs, and told the others that Rocky's parents should
be notified. Accarding to Williams' testimony it was only at this point that he believed Rocky
had become a "suspect” and that any further questioning would amount to more than a mere
"interview." Another officer told Williams Rocky's father might not allow further questioning.
The opinion was based on an experience from a previous, unrelated investigation, when
Rocky's father refused [**8] to allow Rocky to be questioned.

Serbousek and Porter remained in the library and explained to Rocky his status and rights as
a suspect. He was then advised of his Mjranda rights in detail. [*488] Minutes later Rocky's
parents arrived. Williams told them that Rocky was thought to be involved in the homicide
and that the officers wanted to continue visiting with Rocky about it.

Rocky's father was somewhat acquainted with Serbousek and trusted him. He did not know



Williams and required that Serbousek vouch for his trustworthiness before agreeing to any
further questioning. The officers, though first stating they could not make any promises
about the outcome of the interview, said they would "do what we could" for Rocky. Rocky
and his parents were upset but, with the officers' assurances, did agree to the interview.

Rocky and his parents both signed an acknowledgment and waiver of Miranda rights form.
Only five minutes elapsed between the entrance of Rocky's parents into the library and the
signing of the waivers. The guestioning of Rocky resumed immediately. Williams questioned
Rocky from 9:30 until about 10:15, when a court reporter arrived. A fifteen minute break
was [**9] taken while she set up her equipment. During this break Williams told the
reporter not to place Rocky under oath for fear it would upset him more. Williams then
resumed guestioning and finished sometime between 11:00 and 11:30. By the end of the
questioning Rocky had given a complete and inculpatory statement, detailing his involvement
in the killing. He was then arrested and incarcerated.

After considering the totality of the circumstances, the juvenile court granted Rocky's motion
to suppress. It concluded that any statement made by Rocky after the first hour of
questioning must be suppressed, and gave two reasons for the ruling:

{1) Rocky should have been advised of his Miranda rights after the first hour
because the subsequent interrogation was initiated after he had been taken into
custody or otherwise deprived of his freedom of action in a significant way.

(2) Wilhlams' statement that he would do what he could to help Rocky amounted
ta "promissory leniency" because it was calculated to encourage and induce
Rocky's father to consent to the interrogation of his son.

1. Although the trial court apparently relied on constitutional grounds for its ruling

we [#*10] think the questions in large part can be determined on the basis of statute. We
recognize a duty to avoid constitutional questions when the merits of a case may be fairly
decided without facing them. See Sitate v. Davis, 269 N.W.2d 434, 439 (Towa 1978).

Iowa Code section 232.11(1){a) (1981) provides #¥¥Fthat children "shall have a right to be
represented by counsei" from the time they are "taken into custody" for any questioning
concerning an alleged delinguent act that constitutes a serious or aggravated misdemeanor
or fefony. Under lowa Code section 232,11(2) this right cannot be waived by a child without
the written consent of the child's parent, guardian, or custodian.

It is argued that violation of the consent requirements should not result in a per se exclusion
of the statements in a juvenile proceeding. Section 232.45(9) expressly provides a per se
exclusion of such statements in a criminal praceeding (following a juvenile court's waiver of
jurisdiction}. But there is no similar express provision for juvenile proceedings. Section
232.47(6) appears to provide that failure to adhere to the requirements of section 232.11(1)
and (2) is only one factor to be considered [**11] by a juvenile court in determining
whether to admit such statements in an adjudicatory hearing.

statement obtained from a child without a valid waiver under section 232.11(2) is per se
inadmissible. We think the statement in Aldape accurately reflects the legislature's intent.

It would be incongruous for the legislature to impose a per se exclusionary [¥499] rule in
criminal cases but not in juvenile cases. The State's interpretation of section 232.47(6) would
diminish the clear requirement of section 232.11(1) and (2): that a child "in custody" shall



have the right to counsel unless the right is properly waived by both the parent and child. We
cannot believe the legislature intended that police be aliowed to ignore this requirement by
relying on other circumstances listed in section 232.47(6) to mitigate the absence of counsel
or parental consent. We hold that the per se exclusion necessarily applies to juvenile
proceedings as well as to criminal ones.

I1. Under section 232.11 Rocky's statements, taken in the absence of counsel and without his
parents' consent, are inadmissible [**12] if he was "in custody.” Although the State argues
otherwise, we think he was. We think the term "in custody” means the same thing under
chapter 232 as it does in constitutional challenges. In State v, Cook, 330 N.W.2d 306, 311
{(Towa 1983), we guoted the Miranda definition:

HNZZBy custodial interrogation, we mean questioning initiated by law
enforcement officers after a person has been taken into custody or otherwise
deprived of his freedom of action in any significant way.

It is disputed whether the Miranda definition of "in custody" was significantly altered in
California v. Beheler, 463 0.8, 1123, ,103 8, Ct. 3517, 3520, 77 L. Ed. 2d 1275, 1279
(1983) {"'restraint on freedom of movement' of the degree associated with a formal arrest”).
We need not and do not resolve the dispute. Under the totality of the circumstances, Rocky
was "in custody" under either view. A number of factors make up this totality. Numerous
officers were present. Many of them were armed. The interrogation lasted several hours and
included extensive confrontational questioning. The officers were highly suspicious of Rocky.
Responses to Rocky's statements about attending the [*#*13] football game indicated he
could not attend. Porter was sent to the library to ensure that Rocky did not leave. Rocky's
age and visible emotional state diminished his ability to assert himself. Rocky was never told

he was free to leave, and, when all the circumstances are weighed, it is clear he was not.

We conclude that Rocky's statements during the second phase of his interrogation were
properiy suppressed.

III. Rocky contends, and the juvenile court found, that his statements and confession, given
after his parents arrived, shouid be suppressed. This is because his parents’' consent was
induced by promissory leniency. iN4FAlthough a finding of involuntariness on such a basis
usually involves a defendant’'s own waiver, the consent should be no less knowing and
voluntary because it is given by a parent on behalf of a chiid. The legislature has demanded
that painstaking care must be taken to obtain parental consent before questioning a juvenile.
The child can be expected to rely on the judgment of the consenting parent. The rationale of
improper inducement is the same and should apply here.

We explained the rule in State v. Hodges, 326 N.W.2d 345, 348 (Iowa 1982):

The [**14] question of voluntariness is a matter of sorting out the impetus for
the inculpatory statement, To be admissible the statement must freely emanate
from the mind of the speaker. If the statement is not the product of "rational
intellect and free will,” but results from a promise of help or leniency by a person
in authority it is not considered voluntary and is not admissible. [Authorities.]



We often state the rule by quoting from Bram v. United States, 168 U,S, 532, 542-43, 18 5.
Ct, 183, 187,42 L. Ed, 568, 573 (1897):

"To be admissible [a confession] must be free and voluntary; that is, must not be
extracted by any sort of threats or violence, nor obtained by any direct or implied
promises, however slight, notr by the exertion of any improper

influgnce." [Quoting authority.]

Under the special facts here, we think the consent of Rocky's parents failed this test. Again a
number of factors, taken together, lead to the conclusion.

[*500] The consent here was hastily sought and given; only a few minutes elapsed
between the time the parents were told of Rocky's involvement, and the time they were
required to give or refuse consent. At that point Rocky's [**15] position appeared to them
to be already hopelessly compromised by reason of his statements, given in violation of his
statutory protections.

Rocky's father imposed special trust in one officer, whom he knew, and agreed to proceed
with the other only after the first officer vouched for the second. It was against this
background that the officers promised to "do what they could" for Rocky.

It is true, as the State argues, that the officers prefaced this promise of help with a
disclaimer. They did say they gave no assurances about the outcome of the interview. But,
under the circumstances, this disclaimer cannot rescue the improper promise to help. Against
this factual background the promise to help seemed the only hope of a lifeline to Rocky.

The promise here differed from the one we considered in State v. Whitsel, 339 N,W.2d 149
(lowa 1983). Whitsel was charged with kidnapping. We found his inculpatory statement was
voluntary even though the officers told him they would recommend that he receive
psychiatric heip and that they would tell the prosecutor of his cooperation. We said:

We do not consider either an offer to recommend psychiatric help or an offer to
inform [*¥*16] the prosecutor of defendant's cooperation to be tantamount to a
promise of leniency. [Authority.]

Id. at 153, But this officer's promise here ta do "what they could" for Rocky was more
enticing. Rocky's parents could infer far more from this promise than a promise to
recommend psychiatric help. They could be, and we think they were, misled into believing
that the offer of help amounted to a pledge to intervene in Rocky's behalf when charges were
brought against him.

The parental consent was involuntary and the juvenile court was correct in suppressing
Rocky's statements and the confession which followed.






